IN THE GAUHATI HIGH COURT
(THE HIGH COURT OF ASSAM, NAGALAND, MIZORAM & ARUNACHAL PRADESH)
ITANAGAR BENCH

Crl. Petn. 52 (AP) 2017

1. Mr. Kumol Tayeng, S/o Late Sashidhar Tayeng,
Village: Gadum, P.0./P.S:Mebo, Dist:East,
Siang, Arunachal Pradesh.

2. Mrs. Monica Tayeng, D/o Kumol Tayeng,
Presently residing at G-Extension, Naharlagun,
P.0./P.S: Naharalagun, Dist:Papum Pare,
Arunachal Pradesh.

3. Mr. Lohit Borah, S/o A.C. Borah,
Village:Gaurisagar, P.0./P.S.:Gaurisagar,

Dist: Sibsagar, P.O/P.S:Naharlagun,
Dist:Papum Pare, Arunachal Pradesh.

............. Petitioners
-Versus-
The State of Arunachal Pradesh
through the Public Prosecutor, Arunachal Pradesh
............. Respondent
-BEFORE-
THE HON’BLE MR. JUSTICE S.SERTO
For the Petitioner : Mr. V. Jamoh, Adv.
For the State Respondent : Ms. M. Tang, AddI. PP.
Date of hearing : 05-09-2017
Date of judgment (Oral) : 05-09-2017

JUDGMENT & ORDER (Oral

1]. This is an application under Section 482 Cr.P.C., 1973 praying for
quashing and setting aside the Charge-Sheet No. 71/2014 submitted by the
Naharlagun Police in the Court of Chief Judicial Magistrate, Capital Complex,
Yupia in respect of Naharlagun P.S. Case No. 51/2014 under Section 366 IPC.

Heard Mr. Vijay Jamoh, learned counsel appearing for the petitioner
and Ms. M. Tang, learned Addl. PP appearing on behalf of the State of
Arunachal Pradesh.

2]. Facts and circumstances which led to the filing of the present petition
are as follows; that on 04.12.2014, the petitioner No. 1 lodged an FIR at
Naharlagun Police Station stating that his daughter i.e. petitioner No. 2 has
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been kidnapped/ abducted to compel her marriage by the petitioner No. 3
who now has become his son in law having married the petitioner No. 2.

Following the said complaint, the FIR being Naharlagun P.S. Case No.
51/2014 was registered under Section 366 of the IPC against the petitioner
No. 3. However, it was found later on that it was not a case of kidnapping or
abduction but as consensual elopement, therefore, 2 families i.e. the families
of petitioner Nos. 1 & 2 and the family members of petitioner No. 3 settled
the issues amicably and got the two petitioners i.e. petitioner No. 2 &
petitioner No. 3 married with each other. Ever since then, the petitioner Nos.
2 & 3 has lived together as husband and wife peacefully and joyfully. But
being ignorant about the process of law, the 2 families did not meet the
Police for closure of the FIR. Therefore, the Police being oblivious of what has
taken place between the parties proceeded with the investigation and

submitted the Charge-Sheet which is impugned, herein.

Having realized at least that the same needs to be quashed and set
aside have come to this Court invoking this Court’s jurisdiction under Section
482 Cr.P.C., 1973.

3]. Learned counsel for the petitioners submitted that since the two
families have settled the issues amicably and as a result of the settlement,
the petitioner Nos. 2 & 3 have been married and are leaving together as
husband and wife peacefully and happily to keep the Charge-Sheet alive and
allow the Court having jurisdiction to try the case would not be in the interest
of both the husband and wife and the cordial relationship of the 2 families

that has been brought about and cemented by the marriage.

The learned counsel further submitted that in the given situation, the
prosecution of the petitioner No. 3 in the case would be a lame prosecution

which would amount to wastage of time and energy.

The learned counsel cited 2 (two) judgments of Hon'ble Supreme
Court passed in the following cases; the relevant paras referred to by the

learned counsel are reproduced herein below one after the other;
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(1) Yogendra Yadav and Others-vs-State of Jharkhand and Other,
reported in (2014) 9 SCC 653, Para-4 to 6;

“4. Now, the question before this Court is whether this Court can
compound the offences under Sections 326 and 307 of the IPC
which are non- compoundable. Needless to say that o  ffences
which are non-compoundable cannot be compounded by the
court. Courts draw the power of compounding offence s from
Section 320 of the Code. The said provision has to be strictly

followed (Gian Singh v. State of Punjab. However, i n a given
case, the High Court can quash a criminal proceedin g in
exercise of its power under Section 482 of the Code having

regard to the fact that the parties have amicably s ettled their
disputes and the victim has no objection, even thou gh the
offences are non-compoundable. In which cases the H  igh Court
can exercise its discretion to quash the proceeding s will depend
on facts and circumstances of each case. Offences w  hich
involve moral turpitude, grave offences like rape, murder etc.
cannot be effaced by quashing the proceedings becau se that
will have harmful effect on the society. Such offen ces cannot be
said to be restricted to two individuals or two gro ups. If such
offences are quashed, it may send wrong signal tot  he society.

However, when the High Court is convinced that the offences
are entirely personal in nature and, therefore, do not affect
public peace or tranquility and where it feels that guashing of
such proceedings on account of compromise would bri ng about
peace and would secure ends of justice, it should n ot hesitate to
guash them. In such cases, the prosecution becomes a lame
prosecution. Pursuing such a lame prosecution would be waste

of time and energy. That will also unsettle the com  promise and
obstruct restoration of peace.

5. In Gian Singh this Court has observed that

“58 where the High Court quashes a criminal proceed ing having

regard to the fact that the dispute between the off  ender and the
victim has been settled although the offences are n ot
compoundable, it does so as in its opinion, continu ation of
criminal proceedings will be an exercise in futilit y and justice in

the case demands that the dispute between the parti  es is put to
an end and peace is restored; securing the ends of justice being

the ultimate guiding factor. Needless to say that t he above
observations are applicable to this Court also.

6. Learned counsel for the parties have requestedt  his Court that
the impugned order be set aside as the High Court h  as not
noticed the correct position in law in regard to qu ashing of
criminal proceedings when there is a compromise. Af fidavit has
been filed in this Court by complainant-Anil Mandal , who is
respondent No. 2 herein. In the affidavit he has st ated that a
compromise petition has been filed in the lower cou rt. It is
further stated that he and the appellants are neigh  bours, that
there is harmonious relationship between the two si des and that
they are living peacefully
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(2) Narinder Singh and Other-vs- State of Punjab and Another,
reported in (2014) 6 SCC 466, wherein, it has been held in Para-8
to 12 that;

“8 We find that there are cases where the power of t he High
Court under Section 482 of the Code to quash the proceedings

in those offences which are uncompoundable has been
recognized. The only difference is that under Section 320(1) of
the Code, no permission is required from the Court in those
cases which are compoundable though the Court has
discretionary power to refuse to compound the offen ce.
However, compounding under Section 320(1) of the Code is
permissible only in minor offences or in non-seriou s offences.
Likewise, when the parties reach settlement in resp ect of
offences  enumerated in Section 320(2) of the Code,
compounding is permissible but it requires the appr oval of the
Court. In so far as serious offences are concerned, guashing of
criminal proceedings upon compromise is within the
discretionary powers of the High Court. In such cas es, the
power is exercised under Section 482 of the Code and
proceedings are quashed. Contours of these powers w  ere
described by this Court in  B.S.Joshi vs. State of Haryana (2003)
4 SCC 675 which has been followed and further
explained/elaborated in so many cases thereafter, w hich are
taken note of in the discussion that follows herein after.

“9 At the same time, one has to keep in mind the su btle
distinction between the power of compounding of off ences
given to Court under Section 320 of the Code and quashing of

criminal proceedings by the High Court in exercise of its
inherent jurisdiction conferred upon it under Section 482 of the
Code. Once, it is found that compounding is permiss ible only if
a particular offence is covered by the provisions o f Section
320 of the Code and the Court in such cases is guided solitary
and squarely by the compromise between the parties, in so far
as power of quashing under Section 482 of the Code is
concerned, it is guided by the material on record a s to whether

the ends of justice would justify such exercise of power,
although the ultimate consequence may be acquittal or
dismissal of indictment. Such a distinction is luci dly explained

by a three-Judge Bench of this Court in  Gian Singh vs. State of
Punjab & Anr . (2012) 10 SCC 303. Justice Lodha, speaking for
the Court, explained the difference between the two provisions
in the following manner:

“57 Quashing of offence or criminal proceedings on the ground
of settlement between an offender and victim is not the same
thing as compounding of offence. They are different and not

interchangeable. Strictly speaking, the power of co mpounding
of offences given to a court under Section 320 is materially
different from the quashing of criminal proceedings by the High
Court in exercise of its inherent jurisdiction. In compounding of
offences, power of a criminal court is circumscribe d by the
provisions contained in  Section 320 and the court is guided
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solely and squarely thereby while, on the other han d, the
formation of opinion by the High Court for quashing a criminal
offence or criminal proceeding or criminal complain t is guided
by the material on record as to whether the ends of justice
would justify such exercise of power although the u [timate
consequence may be acquittal or dismissal of indict ment.

“10 Apart from narrating the interplay of Section
320 and Section 482 of the Code in the manner aforesaid, the
Court also described the extent of power under Section 482 of
the Code in quashing the criminal proceedings in th ose cases
where the parties had settled the matter although t  he offences
are not compoundable. In the first instance it was emphasized
that the power under Sec. 482 _of the Code is not to be resorted
to, if there is specific provision in  _the Code for redressal of the
grievance of an aggrieved party. It should be exerc ised very
sparingly and should not be exercised as against th e express
bar of law engrafted in any other provision of the Code . The
Court also highlighted that in different situations , the inherent
power may be exercised in different ways to achieve its ultimate
objective. Formation of opinion by the High Court b efore it
exercises inherent power under  Section 482 on either of the twin
objectives, (i) to prevent abuse of the process of any court, or
(ii) to secure the ends of justice, is a sine quan  on.

“11 As to under what circumstances the criminal pro ceedings in
a non- compoundable case be quashed when there is a
settlement between the parties, the Court provided the following
guidelines:

“58 Where the High Court quashes a criminal proceed  ing having
regard to the facts that the dispute between the of  fender and the
victim has been settled although the offences are n ot
compoundable, it does so as in its opinion, continu ation of
criminal proceedings will be an exercise in futilit y and justice in
the case demands that the dispute between the parti  es is put to
an end and peace is restored; securing the ends of justice being
the ultimate guiding factor. No doubt, crimes are a  cts which
have harmful effect on the public and consist in wr ongdoing
that seriously endangers and threatens the well-bei ng of the
society and it is not safe to leave the crime-doer only because
he and the victim have settled the dispute amicably or that the
victim has been paid compensation, yet certain crim es have
been made compoundable in law, with or without the permission
of the court. In respect of serious offences like m urder, rape,
dacoity, etc. or other offences of mental depravity under IPC or
offences of moral turpitude under special statutes, like
the Prevention of Corruption Act or the offences committed by

public servants while working in that capacity, the settlement
between the offender and the victim can have no leg  al sanction
at all. However, certain offences which overwhelmin  gly and
predominantly bear civil flavor having arisen out o f civil,
mercantile, commercial, financial, partnership or s uch like
transactions or the offences arising out of matrimo ny,
particularly relating to dowry, etc. or the family dispute, where
the wrong is basically to the victim and the offend er and the
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victim have settled all disputes between them amica  bly,
irrespective of the fact that such offences have no  t been made
compoundable, the High Court may within the framewo rk of its
inherent power, quash the criminal proceeding or cr iminal
complaint or FIR if it is satisfied that on the fac e of such
settlement, there is hardly any likelihood of the o ffender being

convicted and by not quashing the criminal proceedi ngs, justice
shall be casualty and ends of justice shall be defe ated. The
above list is illustrative and not exhaustive. Each case will
depend on its own facts and no hard-and-fast catego  ry can be
prescribed.”

“12 Thereafter, the Court summed up the legal posit ion in the
following words:

“61 The position that emerges from the above discus sion can be
summarized thus: the power of the High Court in qua  shing a
criminal proceeding or FIR or complaint in exercise of its
inherent jurisdiction is distinct and different fro m the power
given to a criminal court for compounding the offen ces
under Section 320 of the Code. Inherent power is of wide

plentitude with no statutory limitation but it has to be exercised
in accord with the guidelines engrafted in such pow er viz.: (i) to
secure the ends of justice, or (ii) to prevent abus e f the process
of any court. In what cases power to quash the crim inal
proceeding or complaint or FIR may be exercised whe re the
offender and the victim have settled their dispute would depend
on the facts and circumstances of each case and no category
can be prescribed. However, before exercise of such power, the
High Court must have due regard to the nature and g  ravity of
the crime. Heinous and serious offences of mental d  epravity or
offences like murder, rape, dacoity, etc. cannot be fittingly
quashed even though the victim or victim's family a nd the
offender have settled the dispute. Such offences ar e not private
in nature and have a serious impact on society. Sim ilarly, any
compromise between the victim and the offender in r elation to
the offences under special statutes like the Prevention of
Corruption Act , or the offences committed by public servants

while working in that capacity, etc.; cannot provid e for any basis
for quashing criminal proceedings involving such of fences. But
the criminal cases having overwhelmingly and predom inatingly
civil flavor stand on a different footing for the p urposes of
quashing, particularly the offences arising from co mmercial,
financial, mercantile, civil, partnership or such | ike transactions
or the offences arising out of matrimony relating t o dowry, etc.
or the family disputes where the wrong is basically private or
personal in nature and the parties have resolved th  eir entire
dispute. In this category of cases, the High Court may quash the
criminal proceedings if in its view, because of the compromise
between the offender and the victim, the possibilit y of
conviction is remote and bleak and continuation of the criminal
case would put the accused to great oppression and prejudice
and extreme injustice would be caused to him by not quashing
the criminal case despite full and complete settlem ent and
compromise with the victim. In other words, the Hig h Court
must consider whether it would be unfair or contrar y to the
interest of justice to continue with the criminal p roceeding or
continuation of the criminal proceeding or continua tion of the
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criminal proceeding would tantamount to abuse of pr ocess of
law despite settlement and compromise between the v ictim and
the wrongdoer and whether to secure the ends of jus tice, it is
appropriate that the criminal case is put to an end and if the
answer to the above question(s) is in the affirmati  ve, the High
Court shall be well within its jurisdiction to quas h the criminal
proceeding.”

4]. Learned Addl. PP Ms. M. Tang submitted that since the petitioner No.
2 who was portrayed as the victim and the petitioner No. 3 who is the
accused have been married and are stated to be living happily together and
since the complainant himself is one of the petitioners, in this petition, she

has no objection in allowing the petition.

5]. It appears from the facts and circumstances submitted by the learned
counsel for the petitioners that the alleged kidnapping/abduction of the
petitioner No. 2 by the petitioner No. 3 has led to their marriage and they are
happily and peacefully living together as husband and wife. The fact that the
complainant in the FIR case, which is none other than the petitioner No. 3
(father of the petitioner No. 2) is one of the petitioners in my opinion has
testified the same. In such a situation, I agree with the submission of the
learned counsel for the petitioners that even if the Court who has the
jurisdiction to take cognizance of the same and try the case proceeds with
the trial it would be a lame prosecution, which will lead to nothing but
wastage of time and energy of that Court. Moreover, it may lead to
disturbance of the married life of the 2 petitioners i.e. petitioner Nos. 2 & 3
which in my opinion should not happen especially for a young couple like
them. Society is built on the foundation of families, therefore, marriages
which forms such foundation should not be disturbed rather help to blossom
and grow stronger. From the judgments referred to by the learned counsel
for the petitioner, it is amply clear that this Court in exercise of the power
under Section 482 Cr.P.C, 1973 can quash such Charge-Sheet or proceedings

in the interest of justice.

Accordingly, the Charge-Sheet No. 71/2014 in connection with
Naharlagun P.S. Case No. 51/2014 under Section 366 IPC is hereby quashed
and set aside in response to the prayer of the petitioners for the reasons

stated above.
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With this, the petition stands disposed of.

Send down a copy of this order to learned Sessions Judge, Capital
Complex, Yupia as well as Chief Judicial Magistrate, Capital Complex, Yupia,

immediately.

JUDGE

Tal,
alom
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